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Abstract

The paper suggests that a different approach to the child should be
undertaken in the legal system. Children should be viewed as a group who
hold their own rights separately to those of the adult and should be
acknowledged as underdeveloped in their logic, reasoning and conclusive
thinking abilities. If those children were assessed on their own developed
abilities, it is argued that the correct administration of justice should ensue.
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Introduction

It is now understood by academics that the development of the child has
changed dramatically in the last century.' John Locke was inspirational in his
evaluation of the child in the beginning of the 1700’s. His theory states that
the newborn child is a ‘Tabula Rosa’, meaning an empty state. In his paper he
expresses his theory metaphorically arguing:

‘[tlhe senses at first let in particular ideas, and furnish the yet empty
cabinet, and the mind by degrees growing familiar with some of them,
they are lodged in the memory, and names got to them. Afterwards, the
mind proceeding further, abstracts them, and by degrees learns the
use of general names. In this manner the mind comes to be furnished
with ideas and language, the materials about which to exercise its
discursive faculty.”

Following on from John Locke, academics of the 1900’s advanced child
development theory further. For example, Edward Thorndike presented the
‘Law of Effect’, which became the basis for operant conditioning within
behaviourism. The ‘Law of Effect’ was based upon the notion that people
learn by the consequences of their own acts." Operant conditioning research
is described as being ‘prolific’™ and is founded on the basis of voluntary
behaviours. ‘The behaviours arise as a result of the way we operate on our
environment and the rewards or punishments that we experience as a
consequence.” Interesting to note is how this can ultimately affect the child in
the criminal court system. How might the child act to please an adult? Or, how
may the witness spin a truth to help the prosecution? Operant conditioning
can teach people and animals to act a certain way within situations, it is
controversial but could be fundamental in explaining why the administration of
justice may be affected in cases concerning the child. For example, where the
single parent asks their young child to put an item in their pocket, in a store,
without having paid for said item, and is rewarded later with affection. This
would technically be considered as positive reinforcement of socially immoral,
and illegal, behaviour.

Albert Bandura has criticised the behaviourist theories as they neglect
determinants of man’s behaviour arising from his cognitive functioning.” The
theory could undermine this argument as he states that behaviour is not
based purely on imitating others behaviour but rather analysing different
behaviours and conceptualising them based on the beliefs and expectations
of themselves and others." The analysis the child completes to assess
behaviour will be completely dependent upon their environment and
background (if we follow Bandura’s logic). If said child is surrounded by bad
influences, as can be said for the defendants in R v Secretary of State for the
Home Department™ can they truly be held accountable for their socially
accepted actions? Do they truly know right from wrong?

Whether the child needs to understand right from wrong does not appear to
be considered in the Convention on the rights of the Child which gave
children, almost worldwide, their own rights;” this will be considered in further
detail later. The recent advances in child development theory have led to



criticism from the Law Commission* and many others*, as the legal system
has not implemented a multidisciplinary, rights-based, approach to the child
defendant, or witness, despite many arguments, discussed later, in favour of
said approach. It still therefore remains to ask how far can a child be affected
by and affect the correct administration of justice?

Children’s Rights

The definition of the child has been internationally accepted to be the United
Nations’ meaning in the Convention on the Rights of the Child™ (hereafter
CRC); this meaning has been ratified by English legislation to the extent of an
individual under the age of 18. The CRC through implementation created a
unity amongst the international community, which had never been completed
previously; all the countries that agreed to the treaty must provide children
with rights and create rights for children. The difference between providing
children with rights and creating rights for children can be assessed through
Articles 3 and 12. Article 3 states that the ‘best interests of the child’ shall be
considered in all actions concerning children. This creates a right for the
child that establishes a rule concerning adults considering their (the child’s)
best interests. Whereas Article 12 gives children their right to freely express
their opinion, should they be developed enough to form and communicate
one.™ It is interesting that the CRC established rights for the child and
provided rights to the child, as the consequence could be controversial in
certain situations; for example where the child believes they should have their
opinion considered yet the adult believes they should not.

‘The statement that a child has a particular right is both an expression
of an existing social norm that recognises the importance of the content
of that legal right to the child, as well as a means of changing social
norms to be more reflective of that importance.™

In this instance it could be argued that the social norms, and law in some
areas, considered later, need more time for tangible, legally based, changes
to happen.

Lucinda Ferguson argues that there are three types of reasons for children’s
rights: expressive, procedural and substantive.*” Expressive reasoning
relates to empowering the child to ensure their equal respect; but also
enfranchises the child to allow them their unique narrative. The second
argument stems from procedural reasoning that allows children to make their
own decisions. ‘A rights-based or children’s rights-based approach might
secure a greater role for competent children in the decision- making process’
[and more specifically, within the court system.]*"" If the child defendant or
witness was allowed to make his or her own decision how far could the
administration of justice be changed? The correct procedural changes could
be implemented for said child, making visiting court a less traumatic
experience; which is something the Youth Justice and Criminal Evidence
Act™" has failed to do for child witnesses, and it has since failed in
implementing those standards for the child defendant. The third reason for
children’s rights is based upon substantive reasoning — it is the standard of
improvement for the child - in this respect however, it would be aiding the



child to present the truth so that the correct administration of justice can
ensue.

The autonomous child

‘A core dilemma faced by professionals working with children lies in
recognising their autonomous rights on the one hand, whilst simultaneously
seeking to ‘safeguard’ or protect them on the other.”™™ ‘Autonomy [can be]
understood as a minimal capacity — basic autonomy - which signifies the
ability to act independently, authoritatively and responsibly.™ This is
something that the child will learn whilst becoming an adult, normally through
its peers, parents and from society as a whole. Although, there will always be
on the ‘one extreme... agents who completely lack autonomy, [whilst on] the
other agents who are fully (or ideally) autonomous; in between are agents
who exhibit autonomy by different degrees.”™ It would therefore seem that
autonomy is not innate, or possibly that the idea of autonomy is the social
construct used to explain and formalise expectations that those peers, parents
and society hold. If the child is analysed in a social/psychological context it is
viewed that the intellectual competence of a child is underdeveloped whilst
the impact of the care from their parents, and social prerequisites that they
live by [will them, and they therefore] are interlinked, and consequently cannot
be seen as autonomous. "

Autonomy is highlighted in the case of R v Wilson.™" In this case a 13-year-
old boy stated he was ‘swept along’ by the aggression of his father and
helped him kill another.™" ‘This decision was inevitable, but reflects badly on
English criminal law.”™ The problem with the decision is that an autonomous
13-year-old boy, who is still developing logic and reasoning skills, is under
duress to kill, and lacks intent, but is still prosecuted. The Law Commission
can be considered to agree with this logic as they stated on the matter:

‘capacity to withstand duress is increased with maturity and it would be unjust
to expect the same level of maturity from a twelve-year-old as from an adult...
a ten-year-old whose moral character is not fully formed should not be
expected in all the circumstances to resist the temptation to kill in order to
avert a threat to himself.”"'

The Court of Appeal did note in their decision ‘the reality is that, on our law as
it stands, the appellant did not have a defence’ and furthermore that:

‘there may be grounds for criticising a principle of law that does not afford a
13-year-old boy any defence to a charge of murder on the ground that he was
complying with his father's instructions, which he was too frightened to refuse
to disobey.”™""

The above case highlights ‘[t]he fallacy that legal values describe physical
reality... [put] very simply, the law treats man’s conduct as autonomous and
willed, not because it is, but because it is desirable to proceed as if it
were.”" This can automatically create an injustice to the child defendant, or
even the child witness or victim. It is desirable to the law because:



‘the capacity of the individual human being to live his life in reasonable
freedom [from social constraints] would be impaired unless the law provided a
locus poenitentiae... [a place of repentance] beyond which external
constraints may be imposed, but before which the individual is free...of the
very specific constraints of the law.””

Maybe with judicial discretion, the Law Commissions recent reports and the
added support of many for raising the minimum age of criminal responsibility
(hereafter MACR) we could start seeing tangible changes to the rights based
approach the CRC identified.

Consent and the minimum age of criminal responsibility

For autonomy to be fulfilled by an individual, they must also have the capacity
to understand and make their own decisions. ‘Hart argues that there is a
minimum mental and physical capacity a person must possess if they are to
be subjected to criminal liability, which he called ‘capacity responsibility” .
The concept is also contained within the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice. As Rule 4.1 states the age for
criminal responsibility ‘shall not be fixed at too low an age level, bearing in
mind the facts of emotional, mental and intellectual maturity.” The UK
government must adhere to the rule, though because no age limit is directly
set it can be argued that they already are adhering. Many other
recommendations to raise the MACR have been received including the
following: the Centre for Crime and Justice Studies,”" the United Nations
Convention on the Rights of the Child’s Committee,**" the Centre for the
Prison Reform Trust,”" Barnardos, **" the Royal Society,”" the Child
Rights International Network,”*" and the Centre for Social Justice®™" - there
does not appear to be any political will to act on them.™” The Government
has repeatedly stated that it has no intention to raise the MACR* though
Scotland has raised their MACR to 12" and Northern Ireland have consulted
on raising theirs to 12, with the potential to raise it to 14.*" Without the
government making changes to the MACR children will continue to be
prosecuted without any real logical reasoning. By real it is not argued that the
law is not reality, it is argued that a law lacking clear logical reasoning should
not be supported by politicians or the judiciary.

In England, ‘[c]hildren below the age of 10 are considered to be incapable of
committing crime as they are deemed unable to form the requisite mens
rea.”™ Conversely, the disciplines of sociology and psychology theorise that
children are not developed enough to be reprimanded for crimes at age 10.
Jean Piaget was fundamental in understanding child development.®™ He
conceptualised clear stages of development as: ‘sensorimotor’,
‘preoperational’, ‘concrete operational’ and ‘formal operational’. The latter
stages, concrete operational and formal operational, develop between the
ages of 7-16 and are deemed to develop the area of logical thought and the
beginnings of abstract reasoning which can help with consequential thinking
and judgment.®” Jean Piaget’s theory was also criticised as some have stated
that not every person makes it to the formal operation stage.®' Although the
Government are unwilling to raise the age of criminal responsibility it seems
clear that the European Union, although not always agreeing to a raise in the



MACR™" may have changed their mind as the Commissioner for Human
Rights stated that:

‘[he has] extreme difficulty in accepting that a child of 12 or 13 can be
criminally culpable for his actions, in the same sense as an adult. [He does]
not mean to deny that extreme measures may need to be taken, both to
punish the act and to attempt to correct whatever it is that has clearly gone so
drastically wrong.”™"

The view taken by the Commissioner is similar to the restorative justice that
the UK government reported in its note on the MACR. Their note states:

‘We are now seriously considering widening the delivery of restorative justice
and giving the police their own restorative justice interventions for the lower
level of offences, which could be recorded for their own purposes. That is in
addition to making sure that people both make restoration and receive
punishment— the two are not alternatives—in the rest of the criminal justice
system.”™*

Restorative justice should be used for all, as well as punishment dependent
upon severity of the crime committed, between the ages of 10 and 18. English
legislation is curious in relation to decision making for children between these
ages. The Mental Capacity Act' states that a person will have capacity unless
otherwise proven, and section 2 states that a lack of capacity cannot be
proven merely by reference to age." Therefore meaning one has the capacity
to make decisions. If an individual becomes involved with the Mental Health
Act™ the act will apply to any person at any age. Agreeably, Parents have
control over all persons under the age of 18", yet, one can be married legally,
with parental consent, at the age of 16, without it is at the age of 18." A child
is viewed as competent and capacitated, when under the age of 16, if they
can understand the facts for making decisions in respect of healthcare. This
principle was derived from Gillick v West Norfolk and Wisbech Health
Authority." Lord Scarman’s ratio decidendi was of particular interest as he
stated that:

‘[t]he principle of the law... is that parental rights are derived from parental
duty and exist only so long as they are needed for the protection of the person
and property of the child. The principle has been subjected to certain age
limits set by statute for certain purposes: and in some cases the courts have
declared an age of discretion at which a child acquires before the age of
maijority the right to make his (or her) own decision.™

Emma Cave notes an interesting point regarding Gillick"". She states that
defects in the individual’s ability to control her desires or actions, reasoning
abilities, the information available to her, and in the stability of the individual’s
own desires, can impede her [the child’s] autonomy."" The problem with
Cave’s analysis is that it tends to create a circular argument: if the child
cannot understand then they do not have the adequate capacity to make the
choice, and if they do not have capacity then they do not have autonomy, if
they do not have the autonomy then they are not in a position to engage with
their rights as a child. This would lead to a child not being criminally culpable



when breaking the law, or a child witness not being able to stand as a witness
simply because they are children.

If in some cases the child can be considered to make their own decision,
surely a new defence to replace doli incapax should be used as a defence for
children. It is argued that the child does not have the typical defences
available, however, where the child is provided specific rights, and changes
are made to the trial procedure for said child should there not also be a
defence available for those who are not as developed as their peers? This
was a view taken by the Law Commission. The only defences, which currently
could be used for the child’s lack of development, are fithess to plead and
diminished responsibility. Fitness to plead could be used by the child but it is
based around the notion of comprehension and is not sympathetic to the
child. The test was founded in R v Pritchard® and applies to any person who
has ‘insufficient intellect to instruct his solicitors and counsel, to plead to the
indictment, to challenge jurors, to understand the evidence, and to give
evidence.”™ Moreover, the defence of diminished responsibility does not
include ‘developmental immaturity’.” Developmental immaturity would seem
to be flexibility within the law that allows for children who have not developed
at the same rate as their peers,*" it could be said that this would be similar to
the ‘reasonable man’ standard. The Law Commission concluded that ‘there is
an imperative need for a review of the law of homicide in relation to child and
young person defendants.™ Dr Eileen Vizard has stated that there must be
an appreciation that the child’'s competence cannot be assessed without
reference to the child’s developmental status, mental state, family and
environment. ™ The Law Commission have also accepted that a balance
must be undertaken in respect of assessing children based on a rights,
decision making position and assessing them in terms of their ability to
comprehend right from wrong.™ The unanswered question that the Law
Commission and Dr Vizard create is whether defences would be needed if the
child were to be assessed? If there was an assessment undertaken of said
child defendant, or witness, which culminated in a report stating the child does
not have adequate mental capacity to form the mens rea of the offence surely
there would be little need for a defence?

The Youth Justice and Criminal Evidence Act 1999 and the child witness
It is pertinent at this point to note the recent legislation that has been
introduced to aid the child within the court system. The Youth Justice Criminal
Evidence Act section (hereafter YJCEA and S) 16 states that ‘a witness in
criminal proceedings (other than the accused) is eligible for assistance ... if
under the age of 17 at the time of hearing.™" The assistance established is
that of the special measures directions which will be analysed later. The main
provisions regarding witness competence are sections 53-57. The sections
state there is a clear presumption of competence for all withesses exempting
only those incapable of making themselves understood;*" the onus of
proving competence is placed upon the party calling the witness, and the
hearing of competence is established without the jury present.”™ If a witness
is not sworn, but should have been gany one over the age of 14) then there
will be a challenge to the conviction.”™ The judge will also have to admonish



the witness, as endorsed by Judge Auld in Hampshire:™ "Tell us all you can
remember of what happened. Don’t make anything up or leave anything out.
This is very important.”™" Furthermore, perjury will be committed if you were
lawfully sworn, if you were sworn when you should not have been, then
perjury cannot be committed.”" The main contentious point is that Children’s
competence in court cannot be assessed without reference to the child’s
developmental status, mental state and family/environment.”"This could lead
to an injustice being committed.

The special measures directions (hereafter SMD), mentioned earlier, were
implemented to help children give the best evidence they can in court. ™
They are ruled on at the beginning of a trial if there are vulnerable witnesses
involved. There are eight SMD’s set out in the YJCEA between S23-30. The
main ones | shall examine are: evidence by live link,”' video recorded
examination and cross examination”" and examination through
intermediary.™"" Firstly, evidence by live link is available by ruling of a SMD.
The child also ‘may not give evidence in any other way™™ if specified by the
court, though in practice all children now give evidence this way.”™* In R v
Redbridge Youth Court Latham LJ stated that ‘the impact of evidence given
directly to the court is likely to be greater whether it be in favour of the
prosecution or the defence.™ This is Article 6 of the European Convention on
Human Rights (hereafter ECHR) compliant, however, it is ‘unfortunate that in
formulating an implicit ‘equality of arms’ rationale, Latham LJ subscribed to
the common but untested perception amongst English barristers that evidence
on video link is less persuasive for jurors’.”" It is contrary to the main
requirement that quality of their evidence will be improved.” " A potential
problem with the live link is that a witness should be seen by judge, jury, legal
representatives, and anyone helping the witness. If they cannot be seen, it
can contravene Article 6, ECHR as the defendant will have been deprived of
the right to participate effectively in their trial. Another criticism regarding the
live link is that the YJCEA is completely silent as to who can sit in the room
with the witness. It is usually a court usher, though, it could be detrimental in
allowing the best evidence the witness can give. The point of the live link is to
alleviate as much anxiety as possible. Should there be guidance published on
the role? It was recommended that ‘the Lord Chief Justice review the existing
guidelines on the identity of the support person.™" |f the person in the room
was someone the child knew well such as a parent, the child could feel
constrained about any changes to the account that ought to be made. ™"

The Pigot Report was the first to establish a need for video evidence. It states
‘almost all of those who submitted evidence to us believed that the existing
law is far too restrictive and that some general provision ought now to be
made for video recorded evidence to be admissible, ™ today this is provided
for in the YJCEA. It has been met with some criticism, at first, specifically
regarding when new information comes to light in a trial, or when there is a
need to re-examine a witness. However, the YJCEA allows for this:

‘that the proposed cross-examination is sought by a party to the proceedings
as a result of that party having become aware, since the time when the
original recording was made in pursuance of subsection (1), of a matter which



that party could not with reasonable diligence have ascertained by then’ or in
the course of justice.™""

‘The risk that any inconsistencies between statements made in the two
recordings would have to be cross-examined on separately, were glossed
over by government spokesmen in Parliament.™" The defendant must also
be able to see and hear the examination and to communicate with his lawyer
whilst the judge and advocates must be able to see and hear the examination
of the witness and to communicate with the persons in whose presence the
recording is being made. Furthermore, a concern is that the defence will be
partial as they will have to cross examine in advance of the trial, without
hearing any other witnesses examinations. Defence advocates could also feel
disadvantaged as a jury will not be present, and, rightly or wrongly, they can
generally take a feel to how evidence is sitting with them. A change of a last
minute plea to guilty will not save the prosecution witness from having to go
through examination,”* causing more stress for the child.

The third significant point is that relating to the examination through an
intermediary. It has been held by the European Commission that S29* would
not contravene Art 6 (Baegen v Netherlands.*). S29 (2) goes further than just
reiterating questions and answers, but instead explains questions and
answers between the court room and witness so that both can be understood.
The reiteration of any question would need to be told to the court, however
illogical or irrational it may be, without which, a defendant could argue the trial
was unfairly conducted and an injustice was done.”" It is therefore obvious;
an intermediary would need to be competent, impartial, and fully independent.
It could create an issue with the child, if they are unwilling to speak through a
stranger, or for the intermediary understanding the child may be quite hard. If
a situation did occur where the only individual able to act as an intermediary
was someone the child knew, then a registered intermediary would have to
act on their behalf to evaluate the witness’ capacity. More practical problems
also arise, as if the witness speaks with the police as part of their investigation
of the defendant, the police would need to pre-guess whether the court would
use an intermediary. The court would then have to be satisfied that the correct
intermediary was used to access the best evidence - as well as the person
being completely independent, otherwise the testimony will be contaminated
and a challenge to the conviction under Art 6 may become available. ™"

Concluding statements

The CRC was implemented to improve children’s rights and provide children
rights. The rights have aided the child, they have given the child the option to
participate in decision making processes (whether they are acknowledged or
not) and this ultimately should affect the administration of justice in a positive
way.*® The other argument to this is that the child, dependent upon age, is
still developing, how much power, and ultimately responsibility, should they
have? It is a balancing act that should be undertaken on a case-by-case
basis. The process would slow down trials, but raising the MACR would
manage the amount of cases potentially going to trial.



There is quite obviously a new defence needed to replace the loss of doli
incapax, potentially one of ‘developmental immaturity,®" although that was to
be used only when the crime of murder had been committed. ‘Developmental
immaturity™®', unfortunately does not go far enough to support the child. It
would only be available for those who are not as developed as their peers. If
the MACR was raised there would be less need for defences such as this. In
respect of the SMD’s mentioned above, it is argued that the same should be
done for the child defendant, and that the child should be seen as a child no
matter whether victim, witness or defendant. The Coroner and Justice Act*""
created a new provision of intermediary’s for child defendants — but does this
really meet the expectation which is thwarted in respect of child development
and does it really aid the child in the court system?

The criminal law system needs a rights-based approach to the child which is
infavour of who the child is and not just what they have done.
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